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NJDEP 


WATER MONITORING AND STANDARDS 


State ofNew Jersey 
OFFICE OF THE ATTORNEY GE:-JERAL ANNE MILGRAl\1 

DEPARTMENT OF LAw AND PUBLIC SAFETY Attorney General 

DIV1SION OF LAw 
25 MARKET STREET TAYSEN VAN ITALLIE 

PO Box 093 Director 
TRENTON. NJ 08625-0093 

January 11, 2010 

Leslie J. McGeorge, Administrator 
Water Monitoring and Standards 
New Jersey Department of Environmental Protection 
401 East State Street, Floor 2 West 
P.O. Box 409 
Trenton, New Jersey 08625 

Re: 	 New Jersey Water Surface Quali Standards 
Re adoption with Amendments 

Dear 	Ms. McGeorge: 

Pursuant to 40 C.F.R. 131.6 (e), I hereby certify that the 
amendments to the New Jersey Surface Water Qual i Standards, 
N.J.A.C. 7:9B, published at 41 N.J.R. 4735(a) (December 21,2009), 
were duly adopted in accordance with the New Jersey Administrative 
Procedure Act, N. J . S. A. 52: 14B-1 et ~, and the rulemaking 
procedures at N.J.A.C. 1:30. The amendments were, therefore, duly 
adopted pursuant to State law. 

Sincerely yours I 

MTNE MILGRAM 
ATTORNEY GENERAL OF NEW JERSEY 

By: ~/:EfJJ
l:~~~ Attorney General 

JFE:mcp 
c: John Covino, SDAG 

HUGHES JUSTICE COMPLEX • TELEPHONE: (609) 984·5035 • FAX: (609) 341·5030 

New Jersey Is All Equal Opportunity Employer' Printed on Recycled Paper and Recyclable 



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

REGION 2 


290 BROADWAY 

NEW YORK, NY 10007-1866 


MAY 21 2010 

Ms. Leslie J. McGeorge, Adminstrator 
Water Monitoring and Standards 
New Jersey Department of Environmental Protection 
401 East State Street. Floor 2 West 
P.O. Box 409 
Trenton, New Jersey 08625-0409 

4,t(,'ft. 

DcarM~ge: 

The U.S. Environmental Protection Agency (EPA) has completed its review of the revisions to 
the New Jersey Surfacc Watcr Quality Standards (NJSWQS) dated November 16,2009. 
NJ.A.C.7:9B. These revisions were adopted by the New Jersey Department of Environmental 
Protection (NJDEP) on November 13,2009 and became fully effective on December 21,2009. 
They were submitted to EPA on March 30, 2010. The submission was accompanied by a letter. 
dated January 11,2010 from New Jerscy Deputy Attorney General Jane F. Engel, which certitied 
that the 2010 revisions had been adopted in accordance with New Jersey law. In taking this 
action, EPA considered the following documents submitted in connection with the revised 
NJSWQS: 

1. 	 the letter from the New Jersey Deputy Attorney General Jane F. Engel, 
certifying that the standards were duly adopted pursuant to New Jersey law 
(dated January 11, 2010): and. 

2. 	 the applicable notices from the Ncw Jersey Register (dated April 20, 2009 and 
December 21, 2009). 

Under Section 303(c) of the Clean Water Act (CWA), 33 U.S.C. § 1313(c), states are required to 
conduct a triennial review of their water quality standards and submit any new or revised 
standards to EPA for review. Federal regulations at 40 C .F.R. §§ 131.20-131.22 implement these 
requirements. New Jersey's previous review and revision of its water quality standards were 
adopted and became effective on October 16, 2006. As part of the review process on the 2009 
revisions, NJDEP held a public hearing on June 4, 2009 to receive public input and comment on 
the proposed revisions to the NJSWQS. EPA considers the adoption of the 2009 revisions to the 
NJSWQS, along with the public review and comment process, to constitute the State's triennial 
review of water quality standards. Based on our review, NJDEP's procedures are consistent with. 
and satisfy the procedural requirements of 40 C .F.R. § 131.20. 

Internet Address (URL). http://www.epa.gov 
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The I{)llowing constitute the revisions which arc being aJdresseJ under this action. These 
revisions enhance the NJSWQS. and represent improvements in the N.lSWQS. The revisions arc 
separated into three categories based upon the applicahle EPA action. 

I. Revisions which arc Approved Pursuant to Section ~03(e)(~rthe ('WA 

• 	 inclusion of three nev, definitions for "DRBC Regulations," "Site-specific criteria," and 
"watershd-specific translators;" modification oftht: Jdinitions for "shclllish waters:' 
"Best management practices," "Category 1 waters:' "FW 1." "Nnn-trout waters:' 
"Pineland waters:' "Surf~lce water classifications," "Trout maintenance waters:' and 
"Trout production \vulers;" and the deletion of'the dc!initions for "Ambient temperature:' 
"Anadromous fish:' "Bioconcentralion:' "Flow-through bioassay:' "Thermocline," and 
"Limiting Nutrient." (7:9B-1.4). which arc approved as being consistent with the 
requiremt:nts under 40 C .F.R. § 131.3; 

• 	 the addition of a new provision which states that. "When the Department promulgates 
a new or revised Maximum Contaminant Level (MeL) in the Sate Drinking Water Act 
rules at N..J .A.C. 7: 10 for a parameter for which there is an establ ished human health 
based criterion at N.J.A.C. 7:B-l.14(1)7. the Department shall modify the human health 
hased criterion based on the toxicity factor used to establish the MCL and shall 
incorporate the modified criterion into NJ.A.C 7:B-l.1-+(I)7. The Department shall 
publish a notice of administrative change in the New Jersey Register." O;9B-I.5(cl(6l). 
which arc approved as being consistent with the requirements under 40 C.F.R. § 
131.11(a); 

• 	 revisions to the antidegradation policies to further clarifY and update the existing policy. 
including the addition of a provision which states that "The maintenance migration. and. 
as appropriate propagation of threatened or endangered species is considered an existing 
usc that must be maintained." (7:9B-I.S(d)). which arc approved as hl':ing consistent with 
the requirements under 40 C.F.R. § nI.l . 

• 	 revisions to the nutrient policies to: clarify that except as due to natural conditions. 
nutrients shall not be allowed in concentrations that render the waters unsuitable for the 
existing or designated uses due to objectionahle algal densities. nuisance aquatic 
vegetation. ahnormal diurnal fluctuations in dissolved oxygen or pH. changes to the 
composition of aquatic ecosystems. or other indicators of use impairment caused b) 
nutrients: and. allow NJDEP to develop watershed-specific translators or site-specific 
criteria through a TMDL and incorporate the resultant site-specilic criteria at N..I.A.C. 
7:9B-l.14(g). (7:9B-I.5(g)). which arc approved as heing consistent with the 
requirements under 40 C.F.R. § 131.11 (a)( I) and (0): 

• 	 revision to the mixing zone policy to includt: c-coli as <.l p<.lthogen indicator for which 
mixing zones arc prohibited (7:9B-1.5(h)). which is approved as being consistent \\'ith the 
requirements under 40 C .F.R. § 131.13: 



• 	 the addition of a provision to allow NJDEP to authorize compliance schedules in 
accordance with individual NJPDES permits to allow pennittees time to comply with 
new efnuent limitations, (7:9B-1.6(d»), which is approved as being consistent with the 
requirements under 40 C.F.R. § 131.13; 

• 	 deletion of the "secondary contact recreation" use from the designated uses ofFW-L PI.. 
FW-:2, SE-l and SC waters. since these use designations require compliance with the 
primary contact recreation use and criteria to support this use, (7:9B-l.12). which is 
approved as being consistent with the requirements under 40 C.F.R. § 131.10: 

• 	 revision of the complete citation of the Delaware River Basin Commission (DRBC) rules 
with the tenn "DRBC water quality regulations" which are now defined in 7:B-I.4, and a 
correction with a cross reference in the rules. (7:9B-I.13(a»), which are approved as being 
consistent with the requirements under 40 C.F .R. § 131.10 and 131.11: and. 

• 	 the addition of a provision which states that, "Any site-specific criterion developed 
through a TMDL adopted as an amendment to the Statewide Water Quality Management 
Plan or the applicable Area wide Water Quality Management Plan in accordance with 
NJ.A.C 7:15-6.4 shall be incorporated into this section. The Department shall publish a 
notice of administrative change in the New Jersey Register:' (7 :9B-I.14(g». which is 
approved as being consistent with the requirements under 40 C.F.R. § 131.11. 

By this letter, I am pleased to approve the above revisions to the NJSWQS pursuant to 
Section 303(c) of the CW A. With regard to the provision which authorizes the development of 
site-specific criteria through a Total Maximum Daily Load (TMDL) (7:9B-1.14(g)). it must be 
understood that the resultant site-specific criteria must be submitted to EPA for review and 
approval and must include the requisite Attorney General certification. since the TMDL must be 
based on an EPA-approved water quality standard. Further, in order to ensure that the TMDL is 
based on an EPA-approved water quality standard. the resultant site-specific criteria must tirst be 
adopted by the State as an amendment to the Statewide Water Quality Management Plan or the 
applicable Are.a wide Water Quality Management Plan before the TMDL is finalized and adopted 
by the State through the same process. By separating the adoption of the site-specific criteria and 
the TMDL into two separate and distinct actions. it will allow NJDEP and EPA to address any 
potential revisions to the TMDL that may result from EPA's final review of the TMDL. 
Whereas the adoption of the site-specitic criteria and TMDL concurrently through the Statewide 
Water Quality Management Planning process, while representing a more streamlined approach, 
does not provide an effective mechanism to address the potential need for revisions to the TMDL 
based upon EPA review. 

http:7:9B-l.12


II. R.:\'i:"!()L1S \\hic_h'II~': -'~IlPr{)\c<.i Su\:Jjed 10Jh.: R':S.!:1l!~.Jl.Ui11.1jU! 1;lli()!lJlnd':G~~\ji\llLlhtl 
(2) or th.: Endanucred Speciss Act 

In addition. [am apprming the following revisions. subject tll thc results oi'Ctlnsuitati()11 under 
section 7(<11 (') pl'the Fndangered Spe.:ics Act: 

• 	 rc\'isinn to the statement of policy on the impkmentation of temperature criteria to rclkct 
a more accurate value for the allowable increase in stream temperature ror F\\,2-T1'...1 
waters (from 1.1 "c to 1.2 \)C) caused by a discharge \\ ithout exceeding the lem perature 
criteria at NJA.C. 7:9B-l.l ..l(dHl, (7:913-1.5(c)(R)i.2). \\hich is appnl\ed as being 
consistent with the requirements under 40 C. F. R. § 131.1 I(a)( 1): 

• 	 deletion of the criteria for petroleum hydrocarbons based upon updates to the EPA 
national program. O:9B-I.14(d)3ii). ,vhich is approved as being consistent with the 
requirements under 40 C.F.R. § 131.11 (a)( 1 ): 

• 	 re\'ision of the State' s pJI criteria to include a pI! range of 4.5 - 7,5 for coastal plain 
F\\, waters outside of the Pindands houndary. (7:9B-I.14(d)4). which is apPw\'ed as 
being consistent \\ith the requirements under 40 C. F. R. § n 1.11 (a)( 1): 

• 	 revision to the current temp~ratur~ crit~ria It)!' Ii> .. TM and NT \vaters with acut~ ~riteria 
(based on a daily maximum) to protect against lish lethality and chronic criteria (based nn 
a se\'\~n day rolli ng average) to protect tish against sub-lethal effects. ( 7 :9B-\. 14( d) 11 ). 
\vhich is apprO\ed as heing consistent wilh the requirements under 40 C.F.R. 
§ 13 1. 11 (a)( I ): 

• 	 re\ision to the current marine aquatic Ii t'e cyanide acute and chronic criteria hased upon 
additional updated toxicity inlt)rmation. (7:9B-1.14(07). which is appron~d as being 
consistent \.\ith the requirements under 40 c.r.R. § 131.11(aj( 2): 

• 	 reclassilieation of four stream segments based on trout sampling data.( 7:9B-1.15). which 
arc approved as being consistent with the requircm~nts under 40 C.F.R. § 131.10: and. 

• 	 editorial changesiamendments to thc surface water classi fications for the waters of the 
State of Ne\v Jersey to reflect recodifications to: c1ari IY that the \'.atcrs of the mainstream 
Dclm,varc Rivcr are under the jurisdiction of DRBC: and. split the ~xisting Delav.are and 
Raritan Ri\'cr basins into upper and lo\\er basins to accommodate the pH criteria changes 
tilr coastal plain I-W-2 \vaters outside of the Pine lands houndary: and reclassify several 
FW2 !SF waters to FW2 hased on stream hioj(1gy.( 7 :9B-I .15). which are aprn)\cd as 
heing cnnsisl.:nt with the requirements under 40 CLR, § 131.10. 

http:7:9B-1.15
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EPA initiated consultation with the U.S. Fish and Wildlife Service and National Oceanic and 
Atmospheric Administration Fisheries (Services) on these provisions on April 29. 2010. under 
Section 7(a)(2) of the Endangered Species Act. Section 7(a)(2) requin:s that federal agencies. in 
consultation with the Services, insure that their actions are not likely to jeopardize the existence 
of federally listed species or result in the adverse modification of designated critical habitat of 
such species. Upon completion of consultation with the Services, EPA \vill notify NJDEP of the 
results. 

III. Revisions which EPA is not Taking Action on Pursuant to Section 303(c) of the CW A 

Finally. pleast! note that EPA is not taking action pursuant to Section 303(c) of the C\VA on the 
following revisions. since these provisions relate to requirements associated with other areas of 
the water program. including permitting and assessment. rather than elements of Section 303(c) 
of the CW A relating to water quality standards. 

• 	 the addition of a policy statement stating that. "The Department encourages the use of 
reclaimed watcr lor beneficial reuse to help prt!serve the highest quality water and reduce 
the export of freshwater out of basins in support of meeting water supply needs and 
natural resource protection:' (7:9B-I.5(a)(8»; 

• 	 the addition of a policy statement stating that "The Department uses the Integrated Water 
Quality Monitoring and Assessment Methods developed pursuant to N.J.A.C. 7: IS-0.2 to 
evaluate water quality data and identify waters where water quality docs not meet the 
Surface Water Quality Standards at N.J.A.C. 7:9B as required by Section 303(d) and 
305(b) of the Federal Clean Water Act:' (7:9B-l.5(a)(9»; 

• 	 the deletion of the metals translators and recodification to the NJPDES rules at N.J.A.C. 
7:14A-13.6(c): 

• 	 deletion of the W[;:T policies and recodification to the NJPDES rules at N..I.A.C. 7:14 
(7:9B-1.5(0): . 

• 	 revisions to the nutrient policies to allow NJDEP to establish water quality-based effluent 
limits for nutrients. in addition to or more stringent than the eftluent standard in NJ.A.C. 
7:14A-12.7. as necessary to meet a wasteload allocation established through a TMDL or 
to meet the criteria at N.J.A.C. 7:9B-1.14(d)S. (7:9B-1.5(g)(4)): and. 

• 	 revisions to the provisions addressing the establishment of Water Quality-Based Effluent 
Limits (WQBELs) to: require that WQBELs be established for NJPDES point sources in 
accordance with N.J.A.C. 7: 14/\: require that new and/or expanded NJPDl;:S point 
sources comply with the anti degradation policies at NJ.A.C. 7:9B-1.5(d). (7:9B-1.6). 



1-1':\ Regi\JI1 ') looks !()r\\urd t{) l:ontinuing t\) work \\ith :'\.II)I'P tI) funher imprn\c thc 
:'\JS\\'QS. lr~ou h,l\c an~ questions, please call me at \212) ()1,7-.'T!5 or hmc )our slalr 
cnntact \;Ir. Jefrrey F, (fral/. Chie[ CkanWater Regulatory Branch at (212) «'7-~!n_;. 

Sincerely. 

i~ ;""1 ,~ 
i 1(\-1' .: ".") -­

f ! 	 t , • 

I~arbara 'A. h naz/fl. Director 
Division PI' Endtonmental Planning and Pmtection 

cc: 	 Debra (lammond. Chief: Bureau or Water Quality Standards and !\ssessment. 
New .Jersey Department of Environmental Protection 


